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Justice Brian Morris delivered the Opinion of the Court.
q1 John Dixon Clark (Clark) appeals from an order of the First Judicial District Court,
Lewis and Clark County, denying his motion to dismiss and suppress evidence. Clark argues
that the game wardens who arrested him lacked particularized suspicion to stop his vehicle
after he drove by a game checking station. We affirm.
2 We review the following issue on appeal:
3 Did the game wardens have particularized suspicion to stop Clark’s truck for a
possible fish and game violation?

FACTUAL AND PROCEDURAL BACKGROUND
M The Department of Fish, Wildlife and Parks (FWP) set up a game checking station on
Highway 200 in Lewis and Clark County on October 14, 2007. Section 87-1-207, MCA,
authorizes game checking stations for the purpose of allowing FWP officers to inspect the
licenses and game possessed by hunters and fishermen in Montana. All hunters and
fishermen traveling in the direction where the station is located must stop. Section 87-1-208,
MCA. Game checking stations generally use a “spotter” to identify vehicles likely to contain
hunters or fishermen. The spotter calls ahead to the checkpoint. Wardens pull over the
identified vehicles if the drivers fail to stop at the checkpoint to determine whether they have
committed a fish and game violation. Warden Sergeant Steve Vinnedge acted as spotter for

the Highway 200 checking station on October 14, 2007.



95  Vinnedge had parked his truck in a conspicuous location, perpendicular to the
highway, approximately one mile in advance of the checking station. The truck sported the
standard red and blue lights and an FWP decal on the side. Vinnedge sat above the truck on
a cut bank and observed traffic. He used a spotting scope to look for hunting or fishing
equipment or game in the passing vehicles.

96 A group of four vehicles, including Clark’s pickup truck, drove past Vinnedge at
approximafely 4:30 p.m. Vinnedge identified two of the vehicles as hunter-related vehicles
that should stop at the checking station. After all four vehicles had passed him,‘he happened
to notice that Clark’s truck had stopped before reaching the checking station. Vinnedge
looked in time to see Clark getting back into his truck. Clark’s pickup was not one of the two
vehicles that Vinnedge had identified. Clark’s stop before the checkpoint, however, raised
Vinnedge’s suspicions that Clark might have stopped to hide or change “something” before
- he reached the station. Vinnedge did not see what Clark had done outside of his truck, but
estimated that Clark had been stopped for less than five minutes.

97  Vinnedge attempted to intercept Clark. Clark had moved on by the time that
Vinnedge pulled his truck onto the highway. Vinnedge radioed ahead to Warden Bill
Koppen, who was parked 500 yards past the checking station. Vinnedge informed Koppen
that Clark had “stopped short.” Vinnedge directed Koppen to stop Clark if he failed to stop
at the checking station. Vinnedge returned to the spot where Clark had stopped and searched

the ditch for evidence that Clark might have been attempting to conceal a hunting violation.




Vinnedge found nothing.
18 Clark passed the checking station without stopping. Koppen radioed Vinnedge that he
would stop Clark. Koppen activated his lights and began following Clark’s truck. Clark
failed to pull over. Koppen finally activated his siren after approximately eight minutes. It
took several more minutes before Clark finally pulled off the road. Koppen testified that
Clark’s truck repeatedly had crossed the center line and the white fog line of the highway
before Clark had pulled over. Koppen testified that three vehicles were in front of Clark
when he had activated his lights and that it looked like Clark had wanted to pass the vehicles
to put some distance between himself and Koppen.
19 Koppen did not observe hunting equipment or game when he approached Clark’s
vehicle. He did observe wet clothing, beer cans, and a cooler in the bed of Clark’s truck.
Koppen detected a strong smell of cologne when Clark rolled his window down. Clark was
soaking wet and explained to Koppen that he had been “in the creek.” Koppen testified that
Clark looked terrible and appeared intoxicated. Koppen radioed Warden Vinnedge to contact
the Montana Highway Patrol, because he felt Clark was intoxicated. Highway Patrolman
Scott Zarske arrived at the scene approximately one hour later. The State eventually charged
Clark with driving under the influence of alcohol.

STANDARD OF REVIEW
910  We review a district court’s grant or denial of a motion to suppress evidence to

determine whether the court’s findings of fact were clearly erroneous and whether its



conclusions of law were correct. State v. Meza, 2006 MT 210, § 16, 333 Mont. 305, 143 P.3d
422. Findings of fact are clearly erroneous if they are not supported by substantial evidence,
if the court misapprehended the effect of the evidence, or if a review of the record leaves this
Court with a definite and firm conviction that the trial court made a mistake. State v.
McMaster, 2008 MT 268, § 21, 345 Mont. 172, 190 P.3d 302.

DISCUSSION

Y11  Did the game warden have particularized suspicion to stop Clark’s truck for a
possible fish and game violation?
912 Clark argues that the wardens lacked particularized suspicion to conduct an
investigative stop. The existence of particularized suspicion presents a question of fact that
the district court determines by considering the totality of the circumstances confronting the
officer at the time of the stop. State v. Hall, 2004 MT 106, § 8, 321 Mont. 78, 88 P.3d 1273.

The State must show objective data from which a trained officer can make inferences and
deductions that suggest some sort of criminal activity. State v. Thomas, 2008 MT 206, § 10,
344 Mont. 150, 186 P.3d 864; State v. Gouras, 2004 MT 329, 9 16, 324 Mont. 130, 102 P.3d
217.
913 Clark argues that Koppen based the stop of his vehicle and resulting arrest on an
impermissible hunch that failed to rise to the level of particularized suspicion under § 46-5-
401, MCA. Warden Vinnedge admittedly agreed on cross-examination to a suggestion by

Clark’s counsel that he had based his decision to stop Clark’s vehicle on “just a hunch.”




Particularized suspicion does not require that a peace officer “possess proof beyond a
reasonable doubt that a crime has been committed, to the exclusion of every possible
innocent explanation or legal exception.” State v. Hatler,2001 MT 38,9 11, 304 Mont. 211,
19 P.3d 822.

914  Vinnedge’s “hunch” stemmed from Clark’s stopping short of the checking station.
Warden Vinnedge testified that he thought Clark might be trying to conceal, hide, or change
something before reaching the checking station. Vinnedge testified that a vehicle has
“stopped short” at least once at every checking station where he has worked. He explained
that when a vehicle stops short of a game checking station, it raises a concern that a person
might be validating a tag on game, or disposing of evidence that he had been hunting before
reaching the checking station. Vinnedge possessed a reasonable suspicion based on
articulable facts and his own experience from which to draw the inference that Clark might
have committed a game violation. Hatler, 9 10; Section 46-5-401(1), MCA.

915  Clark next contends that Warden Koppen lacked particularized suspicion to initiate the
stop of his vehicle because he had not yet observed Clark’s erratic driving. An arresting
officer may rely on information from another officer to establish particularized suspicion.
McMaster, § 16. Vinnedge communicated to Koppen his suspicions that Clark had
committed a fish and game violation, thereby transferring the particularized suspicion
possessed by Vinnedge to Koppen. Moreover, the fact that Clark failed to stop at the

checking station, when considered in light of Vinnedge’s earlier observations, provided



Koppen the requisite particularized suspicion. All hunters and fishermen must stop at game
checking stations. Section 87-1-208, MCA. The fact that Clark stopped short of the
checking station, combined with his failure to stop at the checking station, provided Koppen
a set of articulable facts sufficient to support his decision to stop Clark on suspicion that
Clark was a hunter who had committed a fish or game violation.

16 Affirmed.

/S/ BRIAN MORRIS

We Concur:

/S/ MIKE McGRATH

/S/ JAMES C. NELSON

/S/ PATRICIA O. COTTER
/S/ ' W. WILLIAM LEAPHART




SEARCHING A VEHICLE

WITHOUT A WARRANT
The Carroll Doctrine

Bryan R. Lemons
Senior Legal Instructor

The Federal Bureau of
Investigations reports that 93 law
enforcement officers were killed while
engaged in traffic stops or pursuits during
the period 1989 — 1998.) During 1998
alone, 9 law enforcement officers were
killed and another 6,242 were assaulted
during traffic stops or pursuits.’
Fortunately, the Supreme Court has long
recognized the very real dangers faced by
law enforcement officers who confront
suspects located in vehicles.®> Further, the
Court has noted that “for the purposes of
the Fourth Amendment, there is a
constitutional difference between houses
and cars.” This “constitutional
difference” can result in the warrantless
search of a vehicle being upheld under
circumstances in which the search of a
home would not.’

A vehicle may be searched without
a warrant in a variety of situations. In the
next few editions of the Quarterly Review,

! Federal Bureau of Investigation, Uniform Crime
Reports, “Law Enforcement Officers Killed and
Assaulted in 1998”, Table 19, Page 32

> Id. at Table 20, Page 33 and Table 40, Page 88

* See Michigan v. Long, 463 U.S. 1032, 1048
(1983)(Noting “danger presented to police officers
in “traffic stops’ and automobile situations™);
Pennsylvania v. Mimms, 434 U.S. 106, 110
(1977)(Decision rested, in part, on the “inordinate
risk confronting an officer as he approaches a
person seated in an automobile”); and Adams v.
Williams, 407 U.S. 143, 148 n.3 (1972)(Citing a
study indicating that “approximately 30% of police
shootings occurred when a police officer
approached a suspect seated in an automobile™)

* Chambers v. Maroney, 399 U.S. 42, 52 (1970)

* Cardwell v. Lewis, 417 U.S. 583, 589 (1974)
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I will discuss five of the most frequently
encountered exceptions to the warrant
requirement of the Fourth amendment, as
those exceptions apply to searches of
vehicles. In discussing each exception, the
background, requirements, and scope of
the search will be addressed. With regard
to the scope of the search, the articles will
focus on four specific areas: The
passenger compartment of the vehicle; the
trunk of the vehicle; unlocked containers
located in the vehicle; and locked
containers located in the vehicle. The first
article in this series will deal with
searching a vehicle pursuant to consent.
Subsequent articles will deal with
searching a vehicle incident to arrest;
searching a vehicle under the mobile
conveyance exception (Carroll Doctrine);
searching a vehicle as part of the inventory
process; and searching a vehicle during a
lawful Terry stop.

BACKGROUND

“It is well-settled that a wvalid
search of a vehicle moving on a public
highway may be had without a warrant, if
probable cause for the search exists, i.e.,
facts sufficient to warrant a man of
reasonable caution in the belief that an
offense is being committed.®  This
exception was first established by the
Supreme Court in the 1925 case of Carroll
v. United States,” and provides that, if a
law enforcement officer has probable
cause to believe that a wvehicle has
evidence of a crime or contraband located
in it, a search of the vehicle may be
conducted without first obtaining a
warrant. There are two (2) separate and
distinct rationales  underlying this
exception. First, the inherent mobility of

® Fernandez v. United States, 321 F.2d 283, 286-
287 (9* Cir. 1963 )(citations omitted)
7267 U.S. 132 (1925)




vehicles typically makes it impracticable
to require a warrant to search, in that “the
vehicle can be quickly moved out of the
locality or jurisdiction in which the
warrant must be sought®  As the
Supreme Court has consistently observed,
the inherent mobility of vehicles “creates
circumstances of such exigency that, as a
practical necessity, rigorous enforcement
of the warrant requirement is impossible.””
For this reason, “searches of cars that are
constantly movable may make the search
of a car without a warrant a reasonable one
although the result might be the opposite
in a search of a home, a store, or other
fixed piece of property.”'® Second, an
individual’s reduced expectation of
privacy in a vehicle supports allowing a
warrantless search based on probable
cause.

Automobiles, unlike
homes, are subjected to
pervasive and continuing
governmental  regulation
and controls, including
periodic inspection and
licensing requirements. As
an everyday occurrence,
police stop and examine
vehicles when license
plates or  inspections
stickers have expired, or if
other violations, such as
exhaust fumes or excessive
noise, are noted, or if
headlights or other safety
equipment are not in proper
working order.™!

8 1d. at 153

® Opperman, 428 U.S. 364 at 267

' Cooper v. California, 386 U.S. 58, 59
(1967)(citation omitted)

Y Opperman, 428 U.S. at 368

REQUIREMENTS

There are two (2) requirements for
a valid search wunder the mobile
conveyance exception. First, there must
be probable cause to believe that evidence
of a crime or contraband is located in the
vehicle to be searched. “Articulating
precisely what ... ‘probable cause’ mean(s]
is not possible.”? Suffice it to say,
probable cause cannot be “readily, or even
usefully, reduced to a neat set of legal
rules.””® Instead, the Supreme Court has
found probable cause to exist “where the
known facts and circumstances are
sufficient to warrant a man of reasonable
prudence in the belief that contraband or
evidence of a crime will be found.”** In
essence, this simply means that before
conducting a warrantless search of a
vehicle, a law enforcement officer should
have sufficient facts available to him so
that if he attempted to obtain a warrant
from a magistrate judge, he would be
successful. As noted by the Supreme
Court in United States v. Ross:"> “[Olnly
the prior approval of the magistrate is
waived; the search otherwise [must be
such] as the magistrate could authorize.”'®
Thus, a search of a vehicle based upon
probable cause “is not unreasonable if
based on facts that would justify the
issuance of a warrant, even though a
warrant had not actually been obtained.”!’
In determining whether probable cause
exists, courts utilize a “totality of the
circumstances” test.!®

2 Ornelas v. United States, 517 U.S. 690, 695
(1996)

B Id. at 695-696

“ 1d. at 696

13 United States v. Ross, 456 U.S. 798 (1982)

16 Id. at 823

7 1d. at 809

18 Jllinois v. Gates, 462 U.S. 213 230-231 (1983)



Establishing probable cause to
search a vehicle may be accomplished in a
variety of ways. For example, a law
enforcement officer may be able to
establish probable cause based on a tip
provided to him by a reliable confidential
informant.”  Additionally, when a law
enforcement officer personally observes
evidence or contraband in plain view
inside a vehicle, probable cause can arise.
Additionally, the “plain smell” corollary to
the plain view doctrine may allow a law
enforcement officer to establish probable
cause based upon his or her sense of smell.
In United States v. ]\Jiller,zo law
enforcement officers used both plain view
and plain smell observations to justify the
warrantless search of the suspect’s vehicle.
As stated by the Ninth Circuit:

The police officers who
arrived at the Elm Street
address detected a strong
smell of phylacetic acid,
known to be used in the
manufacture of
methamphetamine,

emanating from Miller’s
car. In addition, the
officers observed a
handgun in plain view on
the front floor and

laboratory equipment
commonly used in the
manufacture of

methamphetamine on the
backseat of Miller’s car.
These plain view, plain
smell observations ... gave
the officers sufficient
independent probable cause
to search Miller’s car
without a warrant.?!

' Maryland v. Dyson, 527 U.S. 465 (1999)
0812 F.2d 1206 (9™ Cir. 1987)
?! Id. at 1208-1209. See also United States v.

The second requirement for a valid
search under the mobile conveyance
exception is that the vehicle be “readily
mobile.” This does not mean that the
vehicle be moving at the time it is
encountered, only that the wvehicle be
capable of ready movement. Illustrative
on this point is the Supreme Court’s
decision in California v. Carney In
Carney, law enforcement officers searched
a motor home after establishing probable
cause that marijuana was located inside.
At the time of the search, the motor home
was parked in a parking lot in downtown
San Diego. Upon finding marijuana, the
defendant was arrested and later pled rolo
contendre to the charges against him. On
appeal, the California Supreme Court
overturned the defendant’s conviction,
finding that the mobile conveyance
exception did not apply in this case, in that
“the expectations of privacy in a motor
home are more like those in a dwelling
than in an automobile because the primary
function of motor homes is not to provide
transportation but to ‘provide the occupant
with living quarters.””*

The Supreme Court, however,
disagreed, finding the mobile conveyance
exception applicable in this case. After
reviewing the bases for the exception, the
Court concluded:

When a vehicle is being
used on the highways, or if
it is readily capable of such
use and is found stationary
in a place not regularly
used for residential

Harris, 958 F.2d 1304 (5 Cir.), cert. denied, 506
U.S. 898  (1992)(plain smell) and United States
v. Anderson, 468 F.2d 1280 (10® Cir. 1972)(plain
smell)

2 471 U.S. 386 (1985)

B Id. at 389 (citation omitted)




purposes — temporary or
otherwise — the two

justifications for the vehicle
exception come into play.
First, the wvehicle is
obviously readily mobile by
the turn of an ignition key,
if not actually moving.
Second, there is a reduced
expectation of privacy
stemming from its use as a
licensed motor vehicle
subject to a range of police
regulation inapplicable to a
fixed dwelling. At least in
these circumstances, the
overriding societal interests
in effective law
enforcement justify an
immediate search before
the vehicle and its
occupants become
unavailable.**

While the Supreme Court did not
discuss the applicability of the mobile
conveyance exception to a motor home
that is “situated in a way or place that
objectively indicates that it is being used
as a residence,” among the factors they
deemed relevant included the location of
the motor home; whether it was readily
mobile or elevated on blocks; whether it
was licensed; whether it was connected to
utilities; and whether it had convenient
access to a public road.

Two additional matters regarding
the mobile conveyance exception deserve
comment. First, there is no “exigency”
required to conduct a warrantless vehicle
search; all that is required is a mobile
conveyance and probable cause. Thus,
even if a law enforcement officer had the

* Id. at 392-393 (footnote omitted)
» Id. at 394 n.3

opportunity to obtain a warrant and failed
to do so, the search will still be valid if the
two requirements discussed above were
present. In Maryland v. Dyson*® a law
enforcement officer received a tip from a
reliable confidential informant that the
defendant would be returning to Maryland
later that day carrying drugs in a specific
vehicle with a specific license plate
number. This information gave the officer
probable cause to search the vehicle.
Approximately, 14 hours later, the
defendant’s vehicle was stopped as it
returned to Maryland. In upholding the
search, the Supreme Court cited to their
previous decisions in finding that “the
automobile exception does not have a
separate exigency requirement: ‘If a car is
readily mobile and probable cause exists
to believe it contains contraband, the
Fourth Amendment ... permits the police
to search the vehicle without more.””*’

Second, once a law enforcement
officer has probable cause to search a
readily mobile vehicle, the search may be
conducted immediately or later at the
police station. “There is no requirement
that the warrantless search of a vehicle
occur contemporaneously with its lawful
seizure.”® In United States v. Johns,” the
Supreme Court upheld the warrantless
search of three packages that had been
seized from a vehicle three days earlier,
noting that “the justification to conduct
such a warrantless search does not vanish
once the car has been immobilized.”*
Nonetheless, law enforcement officers
must act “reasonably” and may not
“indefinitely retain possession of a vehicle

%527 U.S. 465
77 Id. at 466
8 United States v. Johns, 469 U.S. 478, 484
(1985)(citations omitted)
29
Id. :
01



and its contents before they complete a
vehicle search.”?!

SCOPE

The scope of a search conducted
pursuant to the mobile conveyance
exception was laid out by the Supreme
Court in United States v. Ross. 3> There,
the Court stated:

We hold that the scope of
the warrantless search
authorized by [the mobile
conveyance| exception is
no broader and no narrower
than a magistrate could
legitimately authorize by
warrant. If probable cause
justifies the search of a
lawfully stopped vehicle, it
justifies the search of every
part of the vehicle and its
contents that may conceal
the object of the search.>

It should be remembered, however,
that probable cause to search does not
automatically entitle a law enforcement
officer to search every part of a vehicle.
For example, where there is probable
cause to believe that a vehicle contains
drugs, a search of the glove compartment
would be permissible. Alternatively, if
there is probable cause that the vehicle
contains a large stolen television, a search
of the glove compartment would be
impermissible, in that the television could
not be concealed in that location. Any
mobile conveyance search is necessarily
limited by what it is the officers are
seeking in their search. In sum, if a search
warrant could authorize the officers to

*! 1d. at 487
32 Supra, note 10
% Id. at 825 (emphasis added)

search in a particular location, such as the
passenger compartment or trunk of the
vehicle, the officers may search there
without a warrant. A law enforcement
officer may also search locked or unlocked
containers located in the vehicle, if the
object of the search could be concealed
inside. The rule on containers appears to
be relatively straightforward.
Nonetheless, the issue of searching
containers located in a vehicle merits
additional  discussion. As one
commentator has observed:

The Supreme Court has
faced profound difficulties
when reviewing warrantless
searches of closed
containers found in autos.
The Court has divided these
cases into two groups. In
the first group of cases,
police possess probable
cause to suspect that a
closed container in a
vehicle contains
incriminating evidence, but
lack probable cause to
suspect that any other part
of the auto holds such
evidence. In the second
group of cases, police have
probable cause to search
the entire auto and
unexpectedly stumble upon
a closed container.>*

In the first group of cases, the
Supreme Court’s decision in California v.
Acevedo® is controlling. In Acevedo, the
police had probable cause that a container

34 Steinberg, David E., The Drive Toward
Warrantless Auto Searches: Suggestions From a
Backseat Driver, 80 B.UL.REV. 545, 550
(2000)(footnotes omitted)

% California v. Acevedo, 500 U.S. 565 (1991)




placed in the trunk of a vehicle contained
marijuana. Believing they might lose the
evidence if they sought a search warrant,
the officers stopped the vehicle, opened
the trunk, and searched the container (a
paper bag). Marijuana was found inside
the bag. In finding the search of the paper
bag legal, the Supreme Court held that,
when law enforcement officers have
probable cause that a specific container
placed inside a vehicle has evidence of a
crime or contraband located inside of it,
they may search the container, locked or
unlocked, under the mobile conveyance
exception. However, the probable cause
relating to the container does not support a
general search of the vehicle. If the
officers wish to search the entire vehicle,
they must have some other justification to
do so, such as consent or a search incident
to arrest. As stated by the Supreme Court:

In the case before us, the
police had probable cause
to believe that the paper
bag in the automobile’s
trunk contained marijuana.
That probable cause now
allows a warrantless search
of the paper bag. The facts
... reveal that the police did
not have probable cause to
believe that contraband was
hidden in any other part of
the automobile and a search
of the entire vehicle would
have been without probable
cause and unreasonable
under the Fourth
Amendment.*

In the second group of cases, law
enforcement officers have probable cause
to search the entire vehicle and discover a
closed container during their search.

% Id. at 579

When this occurs, the officers may search
the container, whether locked or unlocked,
if what they are seeking could be
concealed inside of it. As noted by the
Supreme Court in Ross, supra:

The scope of a warrantless
search of an automobile ...
is not defined by the nature
of the container in which
contraband is secreted.
Rather, it is defined by the
object of the search and the
place in which there is
probable cause to believe
that it may be found.*’

Further, the rule of Ross has been
extended to include a passenger’s
belongings. In Wyoming v. Houghton,*®
the Supreme Court noted that “neither
Ross nor the historical evidence it relied
upon admits of a distinction among
packages or containers based on
ownership.”* Accordingly, “police
officers with probable cause to search a
car may inspect passengers’ belongings
found in the car capable of concealing the
object of the search.”*

3" Ross, 456 U S. at 824
%526 U.S. 295 (1999)
¥ Id_ at 302

0 1d. at 307
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State v. Boyer, 2002 MT 33, 308 Mont. 276, 42 P.3d 771 (Phillips). Affirmed;
Regnier, J. Warden Steve Jones was patrolling the Missouri River when he
observed Boyer’s boat anchored in the River. Concerned that the boat appeared to
be unoccupied, Jones approached the boat to find Boyer lying on the floor. Boyer,
who stated that he had been napping, told Jones that he was okay. Upon further
questioning Boyer told Jones he had been fishing and produced his license. Boyer
also disclosed that he had fish in his live well. Jones asked to see the catch, but
Boyer balked — suggesting that Jones could inspect the catch later in the evening at
the boat launch. After Jones rejected Boyer’s suggestion, Boyer reluctantly
removed eight fish from his live well. The combined possession limit for walleye
and sauger was ten fish. In order to inspect the fish, Jones tied his boat onto |
Boyer’s and stepped onto the transom or exterior platform attached to Boyer’s
boat. From the transom platform, Jones could see that the live well contained
additional fish in excess of the possession limit. Boyer allowed Jones to remove
the illegal fish, and Jones confiscated them. The issue on appeal was whether the
district court erred in denying Boyer’s motion to suppress, when it determined that
no search (privacy violation) had occurred.

The Court addressed four sub-issues, reaching a specific holding with
respect to each issue. First, the Court held that the decision to approach Boyer’s
boat was a lawful welfare check, stating, “We would never seek to discourage
wardens or other law enforcement officials from assisting persons in potential
distress.”

Second, the Court declined to read a particularized suspicion requirement
into Mont Code Ann § 87-1-502, which authorizes a warden to inspect a
fishermen’s license, holding, “[A] game warden may request production of a valid
hunting or fishing license when the circumstances reasonably indicate that an
individual has been engaged in those activities.”

Third, the Court addressed whether a warden’s request that a fishermen
show his catch, as authorized by Mont Code Ann § 87-1-502(6), constitutes an
illegal warrantless search. Relying upon the Article IX, Section 1(1) of the
Montana Constitution, and the legislature’s decision to appoint game wardens “to
enforce the laws of this state and the rules of the [D]epartment for the protection,
preservation, and propagation of game and fur-bearing animals, fish, and game
birds[,]” the Court held that an inspection request does not violate an expectation
of privacy that society is willing to recognize as reasonable. The Court stated,
“[0]ur Constitution, laws, and regulations mandate special considerations to assure
that our wild places and creatures that inhabit them are preserved for future
generations.” Noting that fishing is a privilege, and a highly regulated activity, “no
objectively reasonable expectation of privacy exists when a wildlife enforcement
officer checks for hunting and fishing licenses in open season near game habitat,




inquires about game taken, and requests to inspect game in the field. In this
capacity, game wardens are acting not only as law enforcement officers, but as
public trustees protecting and conserving Montana’s wildlife and habitat for all of
its citizens.”

Finally, the Court addressed whether Jones’ decision to step onto the
transom of Boyer’s boat was reasonable. Although the act of tying onto Boyer’s
boat was an investigative stop, because it restrained Boyer’s freedom of
movement, Jones had particularized suspicion based upon Boyer’s reluctance to
comply with an expected and routine request that he show his fish. Boyer’s
reasonable expectation of privacy was not violated by Jones’ act of stepping onto
the transom, because the intrusion was very minimal, and the expectation of
privacy associated with a transom is comparable to one’s expectations of privacy
with respect to the porch of a house, “although certainly a home is a more private
and protected than a fishing boat on a public waterway.” The Court emphasized
that the live well was open when Jones looked into it, and that what Jones did “was
certainly no more invasive than a game warden stepping on a bumper to a pickup
to inspect a tagged deer or elk.” The Court distinguished its opinion in State v.
Elison (which rejected an automobile exception to the warrant requirement), noting
that Boyer’s fish were in plain view in his opened live well, and fishermen have a
constitutional and statutory duty produce fish for inspection.

In a concurring opinion, Justice Leaphart stated “If we in effect legally
blindfold wardens so that they cannot look into an open live well or the bed of a
pick-up truck at a game check point, we will have created a poacher’s haven where
Montana’s treasured wildlife will eventually go the way of the ill-fated dodo bird.”
Justice Nelson authored a lengthy dissent. Justice Trieweiler also dissented.

Note: This is a factually narrow fish and game case involving an essentially
plain-view inspection of fish in the field. This opinion should not be cited out of
context or as general authority for reduced expectations of privacy in other search
and seizure contexts, including, in partlcular in connection with typical motor
vehicle stops.



